United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 





- 





TWECHHOM. 4.46 8a bo we RS SRS SER Re OE Ow ! 
Pleat Derendams cc te ee ee HR ewe eS 
Excerpts From Transcript of Proceedings .......... 
. Witnesses: 
William B. Hoagland | 

Dive « 2s tesa bee Oe ERR HRS BG ! 





Tihs. dee oe be SS eS Be ee eS | 


DIVO« « wv be HH RC He ee oS 

Motion For Judgment Of Acquittal on Behalf | 
Othe Defendant. » cs ks RHR He Rew | 

Opening Statement On Behalf Of The Defendant ..... .' 
Evidence On Behalf Of Defendant -- Witnesses: ! 
Carson Thornton 


CropBi cies tb BSB BRS KREG RS Se 

Instructions To The. Jury. . ss es we ewe www eR | 
Verdici of th@Jury. ce nce awe ee ee Kh ee ew | 
Judgment and Commitment ..........+24-+24e0e-. 4 
Affidavit In Support of Application For Leave To Proceed 
Without Prepayment of Costs On Appeal. ......... ; 
NOECG OF AUGER. c ce wee eee Ree Hee © oO d 
Denial of Reduction Of Sentence. ..........4.4.. ‘ 











1 


JOINT APPENDIX 





i IN THE UNITED STATES COURT OF APPEALS. 
| FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


CARSON THORNTON, 


ee | 
NO. 14, 848 ! 

| 

Appellant | 


Vv. 


UNITED STATES OF AMERICA, | 
Appellee. | 





APPEAL FROM THE UNITED STATES DISTRICT, 
COURT FOR THE DISTRICT OF COLUMBIA | 


[Filed September 22, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 28, 1958, Sworn in on — 2, 1958. 








THE UNITED STATES OF AMERICA ) Criminal No. 845-+58 
ae ) Grand Jury No. 997-58 
° ) Assault with a Dangerous Weapon 
Carson Thornton ) (22-502 D. C. Cone) 
The Grand Jury charges: | 


On or about July 21, 1958, within the District of Columbia, Carson Thorn- 
ton made an assault on William B. Hoagland with a dangerous weapon, that is, 
a bottle. i 
ATRUEBILL: /s/ OLIVERGASCH 


Attorney of the United States 
Foreman. in and for the District of Columbia 
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[Filed September 26, 1958] PLEA OF DEFENDANT 
On this 26th day of September, 1958, the defendant Carson Thornton, ap- 
pearing in proper person and iycisbexatbarmey requests that counsel be appointed 
which is so ordered, being arraigned in open Court upon the indictment, the 
substance of the charge being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 


By direction of 

Present: 

United States Attorney JOSEPH R. JACKSON 
Presiding Judge 

By Wm. A. Dougherty _ of G #2 

Assistant United States Attorney = sappy M. HULL, Clerk 

Richmon Gore By 

i 
Official Reporter — hae Ce 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed May 5, 1958] 
1 * * * *€£ *© &* *& * 
UNITED STATES OF AMERICA 
Vv. 


CARSON THORNTON, 
Defendant. Washington, D. C., October 24, 1958 


The above-entitled matter came on for hearing in Court Room No. 6, be- 
fore the HONORABLE JOSEPH R. JACKSON, United States District Judge, and 
a jury. 

APPEARANCES: 

On behalf of the Government: 
JOHN KERN, Assistant United States Attorney. 
On behalf of the Defendant: 
FRANK SMITH, ESQ., 904 G Street, N. W., Washington, D. C. 
x* * * * *&* *€© *& * 
a WILLIAM B. HOAGLAND 
was called as a witness for and on behalf of the Government, and, having been 


Criminal Action No. 845-58 








3 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KERN: 


Q. * * * *£ *&€ * *€ 


Will you tell us your name? A. William Bennett Hoagland. 

* * * * & *& K : 
Q. Tell us where you live. A. 450 H Street, Northwest. 
Q. Tell us where you lived on July 21 of this year. A. 450 H. Street, 

Northwest. ! 

Q. Will you tell us what kind of dwelling that is? A. Rooming house. 
Q. You lived on what floor? A. Second floor. | 
Q. In one of the rooms? A. Yes. ! 
Q. 450 H Street is in the District of Columbia? A. Yes. 
Q. Directing your attention to July 21, did you have occasion to see 





Carson Thornton? A. Yes. | 
Q. Do you see him here today? A. Yes. | 
Q. Will you point tohim? A. That's him (pointing). 

x * * * * &€ K * 


i 


MR. KERN: May the record show the plaintiff identified the witness. 

THE COURT: He has properly identified the defendant ag c= next 
to counsel at the defense table. 

BY MR. KERN: 

Q. About what time on July 21, did you see the defendant ? A. Around 
7:00 o'clock in the morning. | 

Q. And do you recall what day of the week it was? A. On a Monday. 

Q. And you were in your apartment? A. Yes. 

Q. Would you tell us what happened? A. He came thar on Monday 
morning, July 21, he had been up there on a Sunday. ! 
THE COURT: To your room on Sunday? 

THE WITNESS: Yes. 
THE COURT: You knew him, then? 
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THE WITNESS: I just met him Sunday. He left two T shirts in my room. 

BY MR. KERN: 

Q. When did he leave those T shirts? A. On Sunday. “ 

Q. And Sunday was the first day you had seen him? A. Yes, sir, July 20. ° 

Q. Getting back to Monday, he came to your apartment about 7:00 o'clock? 

A. . Seven o’clock in the morning. The man who lives next door went down- iy 
stairs to let him in. He came up and‘told me he wanted to get his T shirts. 

He was sick and needed a drink. He said he had 27 cents and was going to take 

the T shirts to see if he could get a drink. He went off then and came back *: 
with a drink. ” 

Q. You mean ina bottle? A. Ina bottle, yes, sir. 

Q. What was it? A. Wine. 

.Q. Had he spent Sunday night in your apartment? A. No, sir. 
Q. So, he came back with the bottle of wine. . Then what happened? 
A. We sat around there and talked a while and then we went down to the San- 
itary Store on K Street and got something to eat and came back up there and > 
sat down and ate something. S 

Q. Came back where? A. Tothe room. 

Q. To your room onthe same floor? A. Yes. We came back up there 
after we left the Sanitary Market on K Street, and sat down to eat. Then he 
got to talking about, he spent all of his money and he was sick and now he 
needed another drink. I gave him a pair of slacks to sell so he could get a 
drink. 

Q. Whose slacks were those? A. Mine. m 

Q. You gave him your slacks to sell? A. Yes. = 

Q. Then what happened? A. He carried them out and sold them and 
got another drink, and came back and we had a drink or two and I told him I 
had to go to Northeast and he wanted to go with me. ie 

Q. Did he indicate how much money he received for your slacks? A. 

He told me a dollar. I was going over to North east and he wanted to go, so 
he walked all the way over to Eleventh and H, Northeast, with me, and back. 


We came back that afternoon. i 
Q. What time was it, approximately, when you came back? A. I would 
say about 1:00 o'clock. Maybe 1:30. So we sat around in the room then, and 
in the meantime he had got another drink over there and brought it back over 
there with him. | 
Q. You say he had gotten another drink where? A. On K Street. 
Q. Did he buy that drink when you were on your way to Northeast? A. 
On the way back. ! 
Was it a bottle? A. Yes. | 
Wine? A. Yes. : 
Did he pay for that or you? A. He paid for it. | 
You are back in your room, and what time is it? A. It is about, I 
guess, 3:00 o'clock then. Afternoon. | 
Q. Then what happened? A. So he told me he wanted to stay up there 
that night. He said he had been up two nights, Saturday night he stayed in the 
bus station and Sunday night he stayed in the bushes and it rained on him and he 
couldn't sleep. 


In my room I have a bed and a couch, too. I told him he could sleep on 





the couch. The room next to me, a man and his girl lives in this room, and he 
kept wanting to go over and knock on their door. I asked him ‘ti to doit. I 


said, ''You will get me thrown out of my room." 
Q. How long have you been in that room at 450 H Street? A. Since March. 
Q. Ofthis year? A. Yes. Itold him, "If you want to lay down on that 
couch and spend the night, you have been up two nights, it is all right. 
But you can't go around knocking on other people's doors." Finally, he said, 
"All right, I'll lay down." | 
He went over and laid down on the couch. I got in the bed. 
Q. . What time was this, about? A. About 6:00 o'clock in the afternoon. 
I got in bed and I went to sleep. 
Q. Were the bed and couch parallel to each other, side by side, or how 
were they? A. The couch was over this way (indicating) and the bed runs this 
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way (indicating), longways with the couch. 

Q. When you were lying on the bed, could you see the couch easily? 
When you lie on the bed can you see the couch? A. Oh, yes, sir. SoI went 
to sleep then. I was laying on the bed sound asleep. Next thing I knew I was 
being hit in the head with a bottle and I raised up.intime to see him running 
out the door. AndI -- 

Q. ({interposing) Had you seen that bottle before the time you were struck 
with it? A. Iimagine it was one of those up there; yes, sir. | 

Q.. Were there other bottles in the room? A. Two. That'sall. Sol 
raised up and I saw him running out the door. 

Q. No one else was in the room when you went to sleep? A. No, sir; 
nobody, I was bleeding so bad, but I did keep conscious until the police and the 
ambulance got there. 

Q. . Did you call the police? A. No, the landlord called them. 

Q. . What happened to the bottle with which you were struck? A. It broke 
and was all in my bed. It broke in my bed and there was glass all in my bed. 

Q. Did there come a time you passed out? A. Yes, sir. I passed out 
after the police got there. I described him to them and the next thing I remember 
is the next day at the Casualty Hospital. 

Q. How long did you stay in Casualty Hospital? A. Two weeks. 

Q. . When you laid down to sleep in the bed, did you have any kind of wea- 
pon on you? A. No, sir. 

Q. When you laid down to sleep, did you make any sort of threat to the 
defendant? A. No, sir. There wasn't any argument at all. The only thing I 
do remember was about knocking on people's doors and he said, 'T'll lay down 


and won't do it any more."" There was no argument about it. 
MR. KERN: Nothing further. 
CROSS EXAMINATION 


BY MR. SMITH: 
Q. Mr. Witness, what is your name? A. William Hoagiand. 
Q.. Do you have a middle name? A. Bennett. 





| 
| 
| 
| 
i 
| 
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x * * * * * * * 
See: Q. Icall your attention to the day of Sunday, July 20, 1958. Had you 
oa known the defendant before that day? A. No, sir. I was going up to 909 Eye 
Street, Northwest, on Sunday morning, July 20, around 7:00 o'clock. I met 
him at 8th and Eye. He stopped me on the street amd he wanted to know where 





, 15 he could get a cheap room. I told him I didn't know unless he went to 
- the Mission. He said, 'Do you have a room?" I said, "Yes.") He said, "Where 
are you going?" I said, "909 Eye Street, to see a friend." He said, "I will 
walk up there with you." 3 
" : x* k* * * *€* KK KX * 
16 BY MR. SMITH: 


Q. Now, I am asking whether you invited this man up to your place be- 
cause you had women up there? A. No, sir. ! 
Q. Do the names Betty and Shirley mean anything to you? A. No. I 
know Shirley. | 
' Q. Were two women, one named Betty and one named Shirley, living in 
that rooming house? A. There is one girl. I don't know her hame. She 
lives next door with this fellow. | 
Q. Is that Betty or Shirley? A. I don't know. 
THE COURT: Which one was it, now? 





‘ THE WITNESS: Shirley was up there. 
° BY MR. SMITH: 
Q. You didn't know the other girl? A. No. 3 
Q. But there were two girls up there? A. Yes. | 


Q. When did you meet these two girls? A. I met them there through 
this boy she is living with, and this girl was a WAC over at Ft. Myer. 


6 Q. Which one? Which one was living next door with this boy, Betty or 
+: Shirley? A. I don't know if her name was Betty, but it wasn't Shirley. 
“) 17 Q. You say there were two girls there? A. At that time. 


Q. Were they both living next door with this other fellow? A. No. 
Shirley was in my room. 
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Q. Shirely was with you? A. That's right. 
Q. How long have you known Shirley? A. She left a few minutes after 
we got home. 
Q. How long have you known Shirley, as of July 20? A. About seven 
or eight years, I guess. 
'  Q. ‘She was living there with you? A. No, she wasn't living with me. 
Q. She was staying there? A. No, she just happened to come by. 
Q. Did she stay the night there, too? A. Yes. 
THE COURT: She stayed the night in your room? 
THE WITNESS: Yes. 
THE COURT: With you. 
THE WITNESS: Not particularly with me. 
THE COURT: You were in the room? 
THE WITNESS: I was in the room. 
BY MR. SMITH: 
| Q. Did one of these two women have a black eye? One of these two wo- 
men? A. Not that I know of, no, sir. 
18 Q. Did you have plenty of wine to drink on Sunday, July 20? A. Didn't 
have plenty; I had a little. 
Q. Where did you get it? Wasn't it with the defendant's money? A. He 
bought two bottles. . 
Q. How many did you buy? A. I bought two. 
Q. I suggest that you and the defendant and these two girls, and the 
roomer, consumed 10 bottles on Sunday. A. No, sir. 
Q. And that the defendant paid for all of it. A. Shirley wasn't there. 
She left as soon as we got back to the house on Sunday morning. She left and 
went home. This other girl lived next door with this other fellow. 
Did you eat anything on Sunday? A. No. 
You just drank? A. . Drank a little, yes. 
On Sunday? A. But I wasn't intoxicated at no time. 
You weren't intoxicated at notime. I didn't ask that. I asked if you | 


Q. 
Q. 
Q. 
Q. 
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‘ had anything to eat on Sunday. A. No. : 
19 Q. Isn't it a fact that on Sunday night, to your knowledge, and partly 
. with your suggestion, the defendant spent the night in the next room with the 
° girl called Betty? A. No, sir. He did not. 
| Q. Are your sure of that? A. Iam sure of it, yes, sie, He left there 
that afternoon and said -- he came back there and the landlord wouldn't let 
“ him in. | 
Q. On Monday, did you have anything to eat? A. Yes, | sir. 
Q. Whose money was it? A. Sir? 
Q. Whose money was it? A. Well, I'll tell you, if you want to know the 
truth about it. 
Q. Ido want to know the truth about it. A. I went to the Safeway with 
in, him and he bought three cans of beans and stole three cans of ss I was 
in front waiting for him. ! 
Q. Stole them? A. That's what he told me. He hada quarter and bought 
three cans of beans. ! 
< Q. Isn't it a fact you went to this friend where you were going to borrow 
money and you were refused, and in the course of walking back, the defendant 
panhandled a little money and bought the groceries? A. No. On the way back 
20 he panhandled a little money and bought wine with it. 
Q. . Did he go in the grocery store with it? A. We each went over in 
" Northeast. : 
Q. Isn't it a fact that when you and he came back from this fruitless 
. walk where you didn't get the money you were looking for, and where he was 
buying the groceries, isn't it a fact that the girl called Shirley was quite im- 
pressed by his accomplishment? A. Shirley wasn't there. Shirley left there 
Sunday morning right after we come back to the house. | 
Q. Are you sure that wasn't Betty? A. She lived next door with another 
man. _ 
Q. Where was Betty on Monday? A. She was in her room ‘ 


Q. You have testified that in the afternoon of Monday, the 21st, you 
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went to sleep on the bed. Would it be fair to say you passed out from the wine 
you had been drinking? A. No, sir. I wasn't passed out. I just went to sleep. 

Q. Went to sleep at 5:00 o'clock in the afternoon? A. That's right. 

Q. Isn't it a fact that at that time the girl called Shirley invited the de- 
fendant to go in to the next room with her? A. No, sir. 

Q. Let me finish my question. And that the two of them were in that 
room when you aroused yourself, went to that roomand struck the defendant? 
A. No, sir. 

Q. That isn't true? A. No, sir. Shirley wasn't there. She left Sun- 
day morning. 

Q. Didn't you steal the wallet from the defendant's pocket? A. No, sir. 

Q. And didn't the defendant come back to your room and take the wallet 


from you? A. No, sir. 

Q. Didn't you then sit down quietly to drink some more wine, when you 
attacked him with a rolled-up window shade? A.- No, sir. I was in the bed 
sound asleep. He laid down onthe couch. He said -- I told him about knock- 


ing on doors. | 

Q. Are you telling the Court you were sound asleep, minding your own 
business? A. That's right. 

Q. And without provocation, or excuse whatsoever, this stranger 
attacked you? A. Yes, sir. 

Q. You are all healed up now; aren't you? A. Sir? 

Q. You are all healed up now; aren't you? A. The side of my head is 
still sore and I have dizzy spells. 

Q. Do you have any marks on your face? I don't see them from here. 
A. Here, in back of this ear (pointing) they had to sew this up, and in here. 

Q. You drank quite a lot of wine on Sunday. A. Not too much. Not 
enough to get intoxicated. I knew everything that was going on. 

Q. Did you drink a lot of wine on Monday? A. No, sir. 

Q. I suggest you were in an alcoholic fog all that Monday and Sunday. 
A. I wasn’t drunk. I knew everything going on. — 





Li ! 
Q. Hadn't you been drunk in public hundreds of times in the District 
of Columbia? A. Yes, sir. I have been drunk a little. 
*x* * * * &* *€* K * 
23 REDIRECT EXAMINATION | 
BY MR. KERN: | 
Q. Was Shirley in your room on Monday, July 21? A.) No, sir. 
Q. Did I understand you correctly to say that ene left? A. Sun- 
day morning. | 
Q. Sunday morning? A. Yes, sir. | 
Q. Was there another girl living next door to you? A. Yes, sir. 
Q. Was there a man in that apartment living with her ? A. Yes, sir. 
Q. On Monday, the 21st of July, how many bottles of wine did the de- 
fendant buy? A. I think he bought two. | 
THE COURT: How big were the bottles? : 
THE WITNESS: Fifth bottles. 
THE CQURT: All right. 
x* * * * &* * € * 
24 CRIPEN F. PRESTON | 
was called as a witness on behalf of the Government, and, after having been 
first duly sworn, was examined and testified as follows: ! 
25 DIRECT EXAMINATION | 
BY MR. KERN: : 
Q. Will you tell us your name and assignment? A. My name is 
Cripen F. Preston, plain clothes duty, First Precinct. : 
Q. Were you so assigned on July 21st of this year? A. I was. 
Q. Directing your attention to July 21st of this year, did you have oc- 
casion to go to 450 H Street, Northwest? A. Yes, I did. 2 
Q. Is that in the District of Columbia? A. Yes, sir. 
Q. Do you recall what day of the week this was? A. A Monday, sir. 
Q. Will you tell us what you observed, what you saw when you arrived? 
A. I went to 450 H Street, Northwest, about 7:44 p.m. on the 21st of 
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July, and I went to the second floor, apartment 7, I observed a man who was 
later identified to me as William Hoagland, laying on a bed. He was bleeding 
from the head. 
Q. Were there any objects around him? A. Yes, there was. Ona 
table next to the bed there was a broken wine bottle in many pieces. 
Q. Now, was this man identified to you at first as William Hoagland? 


A. No, sir. | 
26 Q. How was he identified to you at first? A. As Jack Hogan. 
Q. Did there come a time you saw Carson Thornton? A. Yes, there 


Q. Do you see him here today? A. Ido. 

Q. Where is he seated? A. He is seated in the second chair at the table. 

THE COURT: Counsel table? 

THE WITNESS: The counsel table; yes, sir. 

MR. KERN: May the record show the witness identified the defendant. 

THE COURT: The record may so show. 

BY MR. KERN: 

Q About what time did you see Carson Thornton? A. At 12:45 a.m., 
on the 22nd of July. 

Q. Where was.it you saw him? A. At Second and D Street, Northeast. 

Q. And did you place him under arrest? A. Yes, I did. 

Q. What did he sayto you? A. At that time? 

Q. Yes. A. AsI placed him under arrest, I told him why I was arrest- 

27 ing him and advised him of his rights and placed him in the detective 

cruiser with me and started to the First Precinct. About half way there the 
defendant said, ‘You know, I really clobbered somebody tonight." I said, 
"Is that so?" I said, "Who?" He said, "A man named Jack." He said, "Let 
me tell you about it. I want you to tell me whether I am right.” 

So I drove on to the First Precinct. On the way I asked him where he 
had hit this man. He told me, but at that time I was at the First Precinct. 
I parked the cruiser and went in the First Precinct, of the detective's office 
at the Precinct. At that time he continued telling me about the fight he had 


been in. 





BY MR. KERN: 

Q. At that time did you commence any process of filling out papers 
or anything of that sort? A. Yes, sir. | 

Q. Was he booked? A. No, sir; not at that time. | 

Q. Then what happened? A. The defendant stated to me that he came 
to Washington some time early Sunday morning on the 20th of July; that he came 
to Washington from New York on a bus and it cost him $7. 30 to come. He went 
in the bus terminal and asked whether or not the Mission House was near there 
and somebody directed him to Fifth and H, Northwest. ! 

He told me he went to Fifth and H, Northwest and while standing on the 
corner he met a man he knew as Jack. He told me Jack approached him and 
said he was sick and needed wine. : 

The defendant told me he agreed to buy some wine and the man known 
as Jack told him to come to his apartment; that there were two women living 
there and he could stay with him. | 

But the defendant said he went to the apartment and redlainad all through 
that Sunday drinking wine with the man known to himas Jack. | | He said he had 
left Sunday night and come back to the apartment and that he and Jack had 
walked up to Fourteenth Street. He said he had come back to Jack's apart- 
ment for the Monday afternoon and that he had been drinking wine again and 
that a woman from next door, apartment 8, at 450 H Street, asked him over. 

And he told me he went next door and while he was in the room with 
the woman, he told told me while he was in the room having intercourse with 
the woman, the man known as Jack came up and removed his wallet from his 
pants pocket. He said he chased Jack out of the room and into the back room. 
He said on the way he grabbed a wine bottle and struck Jack in the head one 

time with the bottle and Jack fell on the bed. i 

He said Jack reached behind the bed and had something in his hand that 
looked like a window shade. He said he struck Jack again and the bottle 
broke. He said he noticed he had a piece of the broken bottle in his hand 
and he jabbed it into Jack's face. | 
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He told me whenever anybody fooled with him he always left a reminder 
and he meant to kill the s.o.b. 
Q. Did there come a time the defendant was arraigned? A. Yes, sir. 
..Q. At the. time you saw Jack Hogan, or. William Hoagland, was he con- 
scious? A. When I first saw him, yes, sir, he was. 
Q. About how long -- Did there come a time he lost consciousness ? 
A. Yes, sir, after about three minutes he lost consciousness. 
Q. Was he transported to any hospital? A. Yes, sir, he was trans- 
. ported to Casualty Hospital in a Fire Department ambulance. 
x * * * * K€ *& * 
CROSS EXAMINATION 
BY MR. SMITH: 
Q. Officer Preston, when you entered the premises at Fourth and H, 
' where you found the plaintiff, how would you describe those premises ? 


* * * *€* K& * KK 


THE WITNESS: What was the general appearance of it for cleanliness 


and sanitation? There was an overturned chair and there was blood all about 
‘the room. 
* * * *£* *&€ KF *€ 

BY MR. SMITH: 

Q. Did you find the defendant yourself on the street or had he been 
apprehended by other officers? A. He had been apprehended by two plain- 
clothes officers from the Ninth Precinct. 

Q. They were standing on the street with him when you arrived? A. 
No, sir. One was standing on the street and Mr. Thornton was seated in the 
back of the police cruiser. 

Q. But it was out in the public. The car being parked on the street, 
you saw the defendant for the first time and talked to him; is that correct? A. 
That is correct. 

Q. What was his condition at that time? 

THE COURT: With respect to what? 
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MR. SMITH: With respect to sobriety. 

THE WITNESS: The defendant had an odor of alcohol on his breath. 
However, he was able to walk unassisted and he speech was coherent. 

BY MR. SMITH: ! 

Q. Did you reduce any statement he made to you to writing? A. No, 
sir. I didnot. I took notes. 

Q. Did you take notes when he was talking to you? A. | Yes, sir. 

Q. Why didn't you work up a written statement for the man to sign? 





A. (There was a pause, but no audible response.) 
Q You appreciate, do you not, the difference in quality between the 
mere words in the air and a commitment on paper? A. I do. 
Q. Do you think the defendant was too drunk for his signature to have 
any value? A. No, sir. I did not. | 
Q. And, yet, you did not reduce the statement to writing ? A. “No, sir 
Q. Sothat, beyond your recollection and in your own mind, there is 
33 no objective statement by the defendant along the lines you have testified 
to? A. No, sir. Just the notes I took at the time. : 
Q How soon after -- How soon after would you say that you made these 





notes -- Did. you say just now that you made these notes while he was talk- 
ing to you? A. Yes, sir; I did. 

Q. Do you know shorthand? A. No, sir, I don't. ! 

Q. Then you wouldn't suggest you wrote down a verbatim account of 
what he said? A. No, sir. : 

Q. Isn't it possible, in reading your notes, you have telescoped 
over different phases and made artistic modifications of what he told you, 
since you didn't take it down? A. No, sir. | 

Q. You say that's impossible? A. I haven't done it. ! 

Q. You don't think you did. A. I do not think I did. | 

Q. Would you say that it is likely or unlikely that the defendant told 
you that while he was in the other room with this girl Shirley, that the com- 


plainant dashed into the room and took the defendant's wallet out of his 


i 
| 
' 
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pocket and went back to the room, and that then the defendant went into that 
34 complainant's room and retrieved the wallet and was sitting there quietly 
when the complainant attacked him? 
MR. KERN: I object to that question. 
MR. SMITH: I am asking if it is not possible. 
THE COURT: I will sustain the objection. Whether it was possible 
or likely or unlikely, in the detective’s mind, is immaterial. He cannot testify 
with any degree of accuracy so the facts would be placed before this jury. He 
merely remembered and took down notes of what the defendant told him and 
he has already testified to that. 
BY MR. SMITH: 
Q. What knowledge do you have, Officer Preston, of a woman called 
Shirley? A. Shirley? No knowledge. In connection with this case you mean? 
Q. In connection with this case. Shirley or Florence Jordan. A. 
Florence Jordan, I have knowledge of. I know there was a woman in apartment 
8, 450 H Street, Northwest. 
Q. Apartment 8: That is next door to the complainant's apartment? 
A. Yes, sir. Who was living there with a man whose name was Peter -- 
Slaven -- I believe. I have forgotten the last name. 
Q. Seaton? A. That's right. Living there with Peter Seaton. 
35 Q. Did you ever see this woman? A. Yes, sir, I did. 
* * * &* *& KK KX 
38 Q. Officer, do you happen to know the reputation of the complainant 
for sobriety and good order in that general area? Jack Hogan or William 
Hoagland. A. Yes, sir. 
THE COURT: Did you ever talk with anybody? 
THE WITNESS: Yes, sir, I have. 
BY MR. SMITH: 
Q. What is his reputation? A. AsI understand it, Mr. Hoagland has 
been arrested for drunkenness -- I don't know the number of times, but I 
understand it is considerable. 
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THE COURT: I think he admitted that on the stand. 
J BY MR. SMITH: ! 
Q. Would you say he has a en of being an alcoholic r 
THE COURT: That is something else. | 
THE WITNESS: I didn't know the defendant before this case and I don't 
know that. 





| 
* * * kK * Kk KK 
| 


REDIRECT EXAMINATION 
‘ BY MR. KERN: 
Q. Officer, about what time was it when you arrived a the Precinct 
with the defendant? A. 1:05 a.m. : 
39 Q. Thereafter he made a statement to you; is that correct? The state- 
Ph ment you have relatedtous? A. Yes, sir. | 
| Q. And you took notes as he made the statement? A. : Yes, sir. 
Q. And you reviewed those notes before you testified here today? A. 
Yes, sir. | 
Q. If you know, what time was he arraigned? A. At 4:16 a.m. 
Q. OnJuly 22nd? A. Yes, sir. 
* * * kK &* * XK * | 
= DR. RAYMUNDO P. ALFONSO | 
» was called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
40 MR. SMITH: May we approach the bench, Your Honor? 
THE COURT: You may. | 
(Thereupon, Counsel approached the bench, and conferred with 
| the Court as follows: | 

> MR. SMITH: I object to any evidence com erning hospital records. 

. Since the issue in this case is whether or not an unjustified assault was made, 
there is nothing in the hospital records that would relate to that issue, and 
the evidence as to the nature of the injuries would serve merely to inflame 
the jury's mind to the prejudice of the defendant. 
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MR. KERN: I am introducing the Doctor to show the time of day and 
the date that the complaining witness was admitted to the hospital and the in- 
juries sustained. 
THE COURT: And the length of time he spent there? 
MR. KERN: And the length of time he spent there, Your Honor. 
THE COURT: I will overrule your objection. You made it as an objec- 


tion? . 

MR. SMITH: Yes, sir. 

THE COURT: Overruled. 

(Thereupon counsel returned to the trial table, the witness was 
seated in the witness chair, and the following proceedings were had:) 
DIRECT EXAMINATION 

BY MR. KERN: 

Q. Would you tell us your name, please? A. Raymundo P. Alfonso. 

Q. Would you spell that, please? A. R-a-y-m-u-n-d-o P. A-l-f-o-n-s-a. 

Q. Would you tell us where you live? A. 200 Ninth Street, Northeast, 
and I am attached to Casualty Hospital. 

Q. Are you a doctor of medicine at Casualty Hospital? A. That's right. 

Q. Were you so attached on July 22nd of this year? A. Iam,sir. 

Q. And did there come a time when a person known as Jack Hogan or 
William Hoagland was admitted to Casualty Hospital? A. That's right, sir. 

Q. About what time of day was that? A. It was about 8:40 p.m., when 
I first saw this patient on July 28. 

Q. What was your diagnosis? A. The diagnosis was shock, secondary 
loss of blood. Loss of blood was due to a clean wound in the left ear and the 
region just in front of the ear. 

Q. How long a time was Jack Hogan or William Hoagland at Casualty 
Hospital? A. He was hospitalized for a duration of 15 days. 

42 Q. Doctor, during that time did he receive any blood transfusions? 


A. . Yes, sir, he did. 
x x* * *&* k&* * * * 





44 


45 
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Q. Did he ever sign any sort of authorization for medical care? A. 
| 
Yes, sir. Permission to have medical operation. 


* * * * & *£ K€ * 


MR. KERN: Your Honor, the Government rests. i 

THE COURT: Very well. Do you wish to make a statement? 

MR. SMITH: May we approach the bench? | 

THE COURT: Yes. | 

(Thereupon, counsel approached the bench and conferred with the Court 
as follows:) | 


MOTION FOR JUDGMENT OF ACQUITTAL ON 
BEHALF OF THE DEFENDANT. i 


MR. SMITH: At this time the defense moves for a judgment of acquittal. 
We have here, if Your Honor will bear me out and listen, a case of a skid row 
brawl without any eye witnesses in which the complainant, by his own testimony, 
has shown himself to be tarred with the same brush with which he seeks to 
tar the defendant. His testimony is not worthy of belief, standing alone, to 
sustain the heavy burden of proof which the prosecution bears ina 
criminal case. | 
Further than that, we have the mere recollection of a police officer giving 
his personal and unverifiable commentary on what he says the defendant told 
him at a time when the defendant had been drinking and was ieapats of making 
an intelligible statement. 
I think that it would be improper to add up two negatives. That is to 
say, the complainant's testimony and the police officer's recollection, and 
total them as creating a prima facie case against the defendant. 
I, therefore, move for a judgment of acquittal. | 
THE COURT: Motion denied. 


x* * *€* *&* *€* * K€ * 


OPENING STATEMENT ON BEHALF OF 
THE DEFENDANT. 
MR. SMITH: May it please the Court, ladies and gentlemen of the jury, 


the defense in this case, in a word, is self-defense. The defendant is his only 
| 
| 
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witness and you will learn from him, and from your own observation, the 
defense of his case. 
x= * *£* * *&* &€* KK * 
EVIDENCE ON BEHALF OF DEFENDANT 
Thereupon, 
CARSON THORNTON, 
the defendant herein, was sworn by the Deputy Clerk, examined and testified 
as follows: 
DIRECT EXAMINATION 
* * * *&©§ * & & * 
BY MR. SMITH: 
Q. What is your name? A. Carson Thornton. 
Q. Inotice, looking at you, that half of your left arm is gone. A. Yes, 


“Sk oe * ok oe oe 


Q. Do you have any other disability? A. Yes, sir. IamaT.B. 
patient. 


x * &* * *©* © K * 


Q. I cali your attention to the date of July 20, of this year, and ask, 
have you ever been to Washington before that time? A. No, sir. 

Q. Will you please tell the Court and jury how you happened to come 
into Wasaington on that date? A. I left New York on the Greyhound bus 
coming to Washington, looking for work. I got into Washington around 3:30 
in the morning. Ileft the bus station and went up near Ninth Street and the 
_ Library. I don't know the town but I met an officer and he said there wasn't 
any rooming houses up there. He said that was a colored district and for 
me to go back below the bus station. I went to the bus station and I went in 
the bus station. I had coffee and I had breakfast and I stayed there until 
around 6:00 o'clock in the morning. 

Q. What were you doing during those three hours? A. Drinking coffee 
and eating breakfast. 
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Q. Then what happened? A. I met a fellow in the bus station and I 
told him I was looking for a cheap room. | 
* * * * *&£ & * € | 
A. This fellow told me if I was short of money and looking for a cheap 
rooming place he advised me to go to Fifth and H to the Mission to get a 
clean bed for 60 cents and he said, "Then, you will have Monday to look for 
a cheap room," that room rent was high around this town. He told me how to 
get there. I left there about 6:00 o'clock in the morning and walked from 
there to Fifth and H. When I got to, or near Fifth Street I met this complain- 
ant and he gave me the name as Jack Hogan. 


Q. Had you ever seen this man before? A. No, Sir. | | 


Q. Who approached whom? Did hé-approach:- syou or aia you approach 
him? A. I asked him where the Mission was. : : 

Q. Then what happened? A. He told me it was just around the corner, 
and so he asked me, he told me he was sick and could I buy him a drink. r 
told him I was short of money. I told him I am looking for a cheap place 
now, but he kept telling me he had been on a drunk since Friday and he was 
awful sick. Well, by me knowing what it is for a person who gets drunk to 
be sick, I got sorryfor him. I said, "Fellow, Iam short, but I don't know 
a place where you can get a drink, anyway." | 

He said, '"You can get a drink around at the Yellow Front." We go to 
this place and I buy a fifth for a dollar and after we get around there he said, 
"It's okay to drink in here, but fellow, let's drink in here." So I sat down 
at the table and I said, "I believe I will have a few drinks. " I wasn't drinking 
at the time... | 





* * * * * &K * * 


Q. This fellow at the place, the Yellow Front, said we could drink, 
and we sat at the table and had several glasses of wine. The fifth was getting 

low and he said, '"You seem to be a pretty nice fellow, If you will fur- 
nish the wine and food I have a couple of girls up in a room that have been on 
a drunk with me since Friday." He said, "If you will furnish the food and 


! 
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drink you can stay with me and have a nice time with the girls. "' And he 
said, "You will get more acquainted with the town." So I accepted. 

I got two bottles of wine, him and I left and went to his house. We got 
in there and -- 

Q. (Interposing) Let me ask you: What was the condition of the place? 
A. Well, it was a beat-up place, old, junky furniture and drunks all over 
the place. | 

Q. Whom did you find there? A. Ifound two girls. He introduced 
me to one girl named Betty and one girl named Shirley. Betty was laying on 
the bed in a brassiere and slip with a black eye. Her dress had been torn 
half in two. He said some fellow tore it off the night before I got there. 
Then, in come this Shirley from the next room and he introduced me to her 
when she come in. Then, in come a fellow by the name of Seaton. We all 
had a few drinks. 

Q. Who was Seaton? A. This is a fellow that lives next door. 

54 Q. Right next door in the rooming house? A. Next to Jack Hogan, 
the complainant. He came in and we sat around and drank and talked. 
Jack made a run. I gave hima five. That's what they call it, to geta 
bottle. I gave him a five to get a couple more bottles. He got back and we 
talked and drank and necked with the girls. We made it all right until 
Sunday night. So this Seaton -- 

Q. (Interposing) Did you do any eating Sunday? A. Yes, we got some 
pork and beans and sardines and hot sauce. 

Q. Iam talking about Sunday, not Monday. A. Oh, no; not Sunday. 

Q. Did you do any eating on Sunday? A. No. We didn't do any eat- 
ing Sunday. I thought you said Monday. 

Q. Iam asking about Sunday. What happened Sunday evening? A. 
Sunday evening we got to drinking and talking and so this fellow Seaton told 
me that Jack and Shirley got passed out drunk in the room and one was on 
the bed and the other was on a little old short couch. They was passed out 
drunk and this Seaton told me and Betty to stay in the room with him. We 





23 ! 
got in his room and leave a fifth in there for them in case they woke up. 
We go in this next room and drank and drank. This Seaton got drunk and 
laid down on the floor ona rug. There was just a little half bed. So Betty 
and I got on -- it was a little over a three-quarter bed, about that long (indicat- 





ing) -- and we stayed on the bed. | 

I waked up the next morning, the 21st, and so I searched around. Iam 
broke myself. We had got several fifths that day. Iam broke, except for 28 
cents. So I see those two new T shirts laying there. : 

Q. They were yours? A. MyT Shirts. I see my two new T shirt, nylon 
T shirts. I said, "Well, I know where the place is at." Nothing to drink. "I 
will go to see if I can make a deal with the man to get another fifth. " Tease 
out and the man let me have a fifth for the two T shirts. | 

THE COURT: The Court will take its noon recess until 1:45. 

Before you go, ladies and gentlemen of the jury, I will admonish you. 
You must not discuss anything concerning this case among yourselves or with 
anyone else or make up your minds concerning the case until it has been final- 
ly submitted to you. Hf anyone should discuss the case with you, you are to 
report it to the Court. If you see any publicity concerning the case, you are 
to ignore it. This admonition will go with you throughout the a 

* * *&* * &* * *& * 


AFTERNOON SESSION 
* * * * &* © © | 
Q. Mr. Thornton, when we stopped, before the noon recess, I believe 
you had finished telling us about the events of Sunday, July 20, and you were 
just beginning to tell us about the happenings of July 21st, Monday. 
x *£ * * * &* KX * 
Q. Did this happen on Monday morning? A. Monday morning. 
Q. Then you came back to 450 H Street to Hogan's, or Hoagland's room 
with the fifth of wine? A. Yes. | 
Q. Then what happened after that? A. After I got back they began to 
rouse up, Everybody was glad I had the fifth. They all said I had a lot of getup 
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about me to get out and get something to drink before anybody got up. We had 
a few drinks. Itold them, "Iam broke." I only had 28 cents and I had traded 
my two T shirts for the fifth. 

Jack Hogan made a suggestion. He called me Wing. He said, "If you 
will go with me to my ex-landlord, Iam sure I can borrow two or three dollars. " 
He said, “That's about ten blocks from here on the Northeast side." I said, 

"T will go." 
x * * *&* K€ KK * x 

We went, first, to the ex-landlord's house and it is about ten blocks. I 
went to panhandling people along the street. I panhandled about $4 going over. 

When we get over to his ex-landlord's house his wife was on a drunk and 
we go in and so we didn't stay there very long because she ran us all out, her 
old man and all of us out,. with a butcher knife. 

Q. Why did she run you out? A. She was drunk and her and her husband 
were having trouble when we got there. 

Q. All right. A. We get out ina little parking space there close to the 
building, so Jack suggested for me to go buy another fifth of wine. I bought 
a fifth of wine. The landlord, myself, and Jack was under some steps that went 
up the side of the wall, drinking this wine but it had got rained on there and 
got damp, so we got up. 

He then, when we finished the wine, he asked the landlord about a loan. 
He wouldn’t let him have it. He said he had to go back to work and didn't have 
it to spare. | 

We went back and I panhandled on the way back. He got the deposit off 
this bottle for a dime on the way back, and on the way back I done pretty good 
for a panhandler. I had about four more dollars in quarters, halves, dimes 
and nickels. Before we left, this girl had asked us to get something to eat 
while we was gone. We stopped at one of the Safeway Stores. Jack didn't 
go in. I go in and buy four cans of sardines, hot stuff, crackers, and bread 
and what they suggested we get. 

Q. Did you buy that stuff or steal it? A. I bought it. When we left there 
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as defined, and what is one to do but look for the weapon 
used and the results of its use. In what better way can the 
finder of fact determine the presence of force and violence 
and the likelihood of producing death or serious bodily harm. 
The appellant is responsible for his deed and society is en- 
titled to judge him for it as it was, even though the facts are 
“extremely damaging” as he now claims (Br. 14). 

Moreover, appellant defended on the ground of self-defense 
and thereby gave rise to the issue of excessive force. In so 
doing the evidence of the nature and extent of the injuries 
were clearly probative to resolve that issue. 


IV. Because the evidence was clearly sufficient to warrant 
consideration by the jury, appellant’s motion for judgment 
of acquittal was properly denied | 
The complainant testified to an unprovoked assault upon 

him while he was asleep in his bed.! The appellant testified 

differently as to the facts and invoked the defense of self- 
defense. He had told the arresting officer a story which in 
substance was the same as he later testified to at trial, but 

did not tell the officer that he acted in self-defense. To the 

contrary he told the officer of how he followed the complain- 

ant, grabbed a bottle and “cl dq” him with it. Clearly 

such evidence called for consideration by the jury. Curley v. 

United States, 81 US. App. D.C. 389, 392 F. 2d 229 (1947). 


CONCLUSION ! 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. | 


Outver Gascx, 
United States Attorney. 
Cart W. BELCHER, 
FRanxk Q. NEBEKER, 
Assistant-United States Attorneys. 


be GOVERNMEHT PRINTING OFFICE: 1989 
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Lawson v. United States, 101 U.S. App. D.C. 332, 248 F.2d 
654 (1957). 


IIL. In any event the medical testimony was properly 
, admitted 


Appellant’s definition of an assault as an attempt to injure. 
(Br. 12) is something for every assailant to wish for. His wish: 
to stop the government’s proof at the end of the victim’s nose 
or before the knife enters his skin is not only unrealistic but 
contrary to the law and common sense. It is like saying war . 
is the mere explosion of gun powder or fission of atoms, ignor- 
ing the resulting death and destruction. In People v. Lathrop, 
192 P. 722, 49 Cal. App. 63, (1920), the California Court held 
that the fact that the victim could not work for one and a half 
months after being shot by the appellant was admissible to 
show that a, violent injury wasdone. In Jackson v. State, 97 So. 
260, 19 Ala. App. 339 (1923), it was held that medical testimony : 
was proper to show the extent of the wounds, and that the dura- 
tion of recovery was admissible as tending to prove the severity 
of the wounds. Likewise in Bone v. State, 279 P. 363, 43 Okl. 
Cr. 360 (1929), it was held that the injuries actually inflicted 
are material on the issue of whether or not the means used were 
calculated to and perhaps did inflict serious bodily injury. Evi- 
dence that the victim was confined to bed because of the blow . 
was held proper in Bavley v. State, 135 So. 407, 24 Ala. App. 339 . 
(1939). And in Ohrich v. State, 287S.W. 2d 478 (1956) medical 
testimony concerning the injuries was admissible to show the 
nature of the weapon used in the assault. See also People v. 
Manning, 50 N.E. 2d 118, 320 Ill. App. 143 (1943), where medi- 
cal testimony as to the extent and permanency of the injuries 
was held proper. See Hopkins v. United States, 4 App. D.C. 430 
(1894). 

In agreeing with the appellant that the court’s charge on 
assault and on a dangerous weapon was a correct statement 
of the law, one need only look to it.for ample reason to allow 
medical proof of the extent and nature of the injuries. An 

“attempt or effort with force and violence to do injury to the 
person of another” (Br. 12) admits of a showing of force and 
violence. Couple then, an assault and a dangerous weapon, 





tifying, when the defendant wanted to attack the credibility 
of the witness by showing that the witness might receive favor- 
able treatment for his testimony. 

"In the instarit case the appellant’s counsel was not precluded 
from examining further into the accuracy of the witnesses 
memory. No door had been shut in his face as in the Lindsey 
and Alford cases, supra. To the contrary; counsel had estab- 
lished all the requisites to a formal demand for the production’ 
of these notes under ‘Title 18 US.C., Section 3500, and had 
such demand been made, the possibility * * * or likelihood of 
faulty memory could have been dispelled. Nowhere in the 
transcript did the trial court preclude counsel from this line of 
eross-examination. However, he was told, and correctly so, that 
the possibility or likelihood in the officer’s mind, as to 2 different 
conversation with the accused was immaterial in view of the 
preceding testimony concerning that conversation. Particu- 
larly this is true in view of the fact that the witness had 
just denied that he had “telescoped over different phases and 
made artistic modifications” of what the appellant told him. 
See Wright v. United States, 87 U.S. App. D.C. 67, 183, F. 2d 
$21 (1950). Appellant does not now argue, nor could he, 
that the court’s ruling precluded an outright question as to 
whether the appellant had not in fact said the things referred 
to in the question in issue. The limited nature of the question 
called for an equally limited ruling, and that was all it amounted 
to. In short, appellant’s counsel abandoned his quest at the 
threshold of fruition. 


I. Appellant failed to preserve for appeal the issue of the use 
of medical testimony which show the extent and nature of 
complainant’s wounds 


From the record is it patent that appellant’s counsel only 
objected to the use of hospital records as evidence. Once the 
purpose of the government in calling Dr. Alfonso was made 
clear no further objection was made, and it was incumbent 
upon counsel to then state any further objection to the doctor’s 
testimony. Rule 51, F.R.Cr.P. Since the appellant failed to 
make appropriate objection he has waived his right to a review. 
ef the issue, and this Court need not undertake to decide it.. 








5 


. fendant may offer evidence without having reserved the, 
t. 
oe SUMMARY OF ARGUMENT | : 

’ The extent to which ies talite irweti ane 
allowed is subject to the sound discretion of the trial court.. It 
is clear that in the instant case the trial court did not abuse 
that discretion. In addition, appellant prematurely aban- 
doned his cross-examination, in view of the fact that the triak 
court did not: prcnode further inquiry into the witnesses, 
recollection. 

Appellant failed to preserve for appeal the issue of whether 
the court errored in allowing the introduction of medical testi- 
mony concerning diagnosis, treatment and extent of the injury. 
Moreover, medical testimony is clearly admissible in a case 
charging assault with a dangerous weapon to show the extent 
of the injuries and the nature of the weapon used. 


ARGUMENT 


IL. The trial court did not preclude cross-examination on the 
* recollection of witness, and the trial court was correct in 
_. sustaining the Government’s objection to the question asked 


Appellant’s contention of error in regard to the “refusing to 
permit the defense to cross-examine * * * on the accuracy of 
his (the witness’) memory of a conversation with the accused,” 
is without merit. It is axiomatic that the manner of cross- 
examination of a witness is subject to the sound discretion of 
the trial court. Appellant primarily relies upon two cases for 
his proposition. Lindsey v. U.S.,77 US. App. D.C. 1,133 F. 2d 
368 (1942), and Alford v. US., 22S. 687 (1931). However, 
neither of these casés are applicable to the. case at bar. In 
Lindsey, supra, the defendant was precluded from going into 
the dependability of the government’s evidence as to the tem- 
porary nature of the mental illness claimed by the defendant; 
as to the fact of a previous mental illness, and as to the fact of 
& previous diagnosis of the mental illness. This prohibition 
imposed by the trial court was complete and unequivocal, for 
counsel made great effort on these pots. Likewise in Alford; 
supra, the trial court absolutely precluded the defendant from 
showing that the witness was in prison at the time he was tes- 
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_Appellant’s trial counsel did not pursue this matter of the notes 
_or the accuracy of Officer Preston’s memory any further. 


The next witness for the government was Dr. Raymundo P. 
Alfonso. Before he began his testimony the appellant objected 


’ “to any evidence concerning hospital records” (Tr. 40). After 
’ the court ascertained the purpose of the doctor’s testimony to 
"be other than the introduction of hospital records, appellant’s 
- objection was overruled. Dr. Alfonso then testified, without 
’ further objections being made, that he was attached to Casualty 
' Hospital and that the complainant had been admitted on the 


day in question. The diagnosis was shock, secondary loss of 
blood due to a clean wound in the left ear and in front of the 
left ear. In addition, the doctor testified that the patient had 
‘been hospitalized for a period of fifteen days and had received 


“blood transfusions during that time (Tr. 41-42). Appellant’s 


counsel then proceeded to cross-examine the doctor by asking 


_him again about the diagnosis and the cut to the left ear and 


face. He was also asked whether there was any fractured bone 
associated with it, and whether the doctor could tell how many 
blows had been struck (Tr. 42-43). 


STATUTE AND RULE INVOLVED 


Title 22, D.C. Code, Section 502, provides in pertinent part: 
“Every person convicted * * * of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years.” 


** Rule 29, Federal Rules of Criminal Procedure: 


Motion for Acquittal—(a) Motion for Judgment of 
Acquittal. Motions for directed verdict are abolished 
and motions for judgment of acquittal shall be used in 
their place. The court on motion of a defendant or of 
its own motion shall order the entry of judgment of 
acquittal of one or more offenses charged in the indict- 
ment or information after the evidence on either side 
is closed if the evidence is insufficient to sustain a con- 
viction of such offense or offenses. If a defendant’s 
motion for judgment of acquittal at the close of the evi- 
dence offered by the government is not granted, the de- 
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the appellant had said that the complainant took his wallet 
while he was having intercourse with a woman in a nearby 
room. The appellant told Preston that he followed the com- 
plainant into the back room, and on the way grabbed a wine 
bottle and struck the complainant on the head one time, that 
he fell down on the bed and reached for an object like a 
window shade and that the appellant again struck the com- 
plainant with the bottle. The second blow broke the bottle 
and the appellant said he jabbed the broken piece into the 
complainant’s face. The officer further testified that the 
appellant said that whenever anybody fooled with him he 
always left a reminder and he meant to kill the com- 
plainant (Tr. 28-29). 
Qn cross-examination Officer Preston testified that he took 
notes of what the appellant had said, but did not reduce those 
notes to statement form. The following then took place: 
Q: Isn’t it possible, in reading your notes, you have tele- 
_ scoped over different phases and made artistic modifications of 
mee he told you, since you didn’t take it down (verbatim)? 
A: No, sir 
: You say that’s impossible? 
: [haven’t done it. 
: You don’t think you did? 
: Idonot think I did. 
! : Would you say that it is likely or unlikely that the de- 
fendant told you that while he was in the other room with this 
girl, Shirley, that the complainant dashed into the room and 
took the defendant’s wallet out of his pocket and went back to 
the room, and that then the defendant went into that complain- 
ant’sroom and retrieved the wallet and was setting there quietly 
when the complainant attacked him? 
Mr. Kern (Government’s counsel) : I object to that question. 
Mr. Smith: Iam asking if itis not possible. 
The Court: I will sustain the objection. Whether it is pos- 
'_ sible or likely or unlikely, in the detective’s mind, is immaterial. 
He cannot testify with any degree of accuracy so the facts would 
be placed before the jury. He merely remembered and took 
_down notes of what the defendant told him and he has already 
testified to that (Tr. 33-34). 
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much time drinking wine and wandering around the city on 
foot. On the next day, Monday, the 21st, the appellant again 
was with the complainant and more drinking occurred. 
There then came a time when they were together in the 
complainant’s room at 450 H Street, N.W. At this point the 
testimony of the two reaches an impasse. Hoagland testified 
that the appellant asked to spend the night with him, and 
so they went to Hoagland’s room and had more wine. About 
6:00 o’clock in the evening, the complainant went to sleep in 
his bed, leaving the appellant to sleep on the couch (Tr. 10). 
The next thing Hoagland knew he was awakened by the 
appellant hitting him on the head with a wine bottle, which 
broke with the blow (Tr. 10-11). The complainant testified 
that there was no one in the room when he went to sleep but 
the appellant and himself, and that no argument had taken 
place between them, but that he had told the appellant not 
to knock on the door of a neighboring room and cause a dis- 
turbance (Tr. 11). 

The appellant, on the other hand testified that there were 
women with them in the room and that, after the complainant 
had passed out from drinking, appellant went into another 
room with one of the women, and later on the complainant 
came into the room, found the appellant on the bed with the 
‘woman and, after making some comment concerning this situ- 

ation; slapped the appellant and took his wallet. A short 
time later appellant testified that he followed the complain- 
‘ant back into his room, found him on the bed with the wal- 
“Yet, arid regained possession of it. Appellant testified that he 
‘then walked over to a table and began to take a drink when 
the woman cried out “look out, Wing” (apparently a name 
the appellant used). Upon turning, he observed the com- 
; plainant coming at him with a rolled-up window shade, and, 
after being struck with it two or three times, appellant struck 
‘the complainant on the head with the wine bottle. 
Officer Preston of the First Precinct, who- arrested the 
appellant the‘ next day, testified that immediately after the 
arrest the appellant wanted to tell how he had “clobbered” 
the complainant (Tr. 27). Except as follows Officer Preston’s 
“testimony of what the appellant had told him was substan- 
tially as the appellant’s testiitony. The officer testified that 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A one-count indictment was filed on September 22, 1958, 
charging the appellant on or about July. 21, 1958, with the 
. Offense of Assault with a Dangerous Weapon, a bottle, upon 
_ William. Hoagland. Trial was had before.a jury on October 
24, 1958, and a verdict of guilty was returned the same day. 
..On November 21, 1958, judgment was entered and the appel- 
lant was sentenced to a term of imprisonment of from three 
to. nine years. The appellant expressed orally a desire to 
appeal at the time of his sentence, and notice of appeal was 
filed on December 1,.1958: On December 8,.1958, appellant’s 
~ ‘trial. counsel filed. a motion to reduce ‘sentence, which was 
denied after a hearing on December 19, 1958. The record on 

sppeal was. delivered.to this Court on January 8, 1959; and a 
supplement recotd on appeal was delivered to. this, Court-on 
“May 6, 1959. 
af From the testimony of the complainant and the sppellant, 
-it appears that they. met on Sunday, July 20, 1958, and spent 
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Counterstatement of the case......----..--------------------- 2. 
Statute and rule involved_.........--.-..------------.---------- 


Argument: 

I. The trial court did not preclude cross-examination on the recol- 
lection of witness, and the trial court was correct in sustain- 
ing the Government’s objection to the question asked..____ 

Il. Appellant failed to preserve for appeal the issue of the use of 
medical testimony which shows the extent and nature of 


III. In any event the medical testimony was properly admitted_--_- 
IV. Because the evidence was clearly sufficient to warrant con- 
sideration by the jury, appellant’s motion for judgment of 
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QUESTIONS PEESENTED 


1. In sustaining a government objection to a question on 
cross-examination of whether it was likely or unlikely that the 
defendant had told the witness a story different than what the 
witness had already testified to, where the witness had testified 
that he took notes of the conversation, did the trial court pre- 
clude any further attempt to impeach the witness on his 
memory of the conversation with the defendant? 

2. In a prosecution for assault with a dangerous weapon, 
a wine bottle, was not the trial court correct in allowing medical 
testimony of the nature and extent of the injuries received 
by the complainant? 

3. Where the complainant testified to an unprovoked assault 
upon him with a broken wine bottle while he was asleep in his 
bed, and where the arresting officer testified that the appellant 
told him of how he chased the complainant and hit him with 
@ wine bottle, and where the appellant’s sole defense was self- 
defense, was not the trial court correct in denying appellant’s 
motion for a judgment of acquittal? 
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Jack and I went in the wine store. It was open then. We got two more fifths 
» of wine. | 
me Q. Whose money was that? A. It was my money that I had panhandled. 

™ We got the wine from the store and go back up in the building. This Betty 

had left while we were gone. The only one left was this Shirley. When I 
was sitting the sacks of wine and food on a very small table, ene says, ‘Jack, 
you got that money, didn't you?" He said, "No, Wing bought that stuff. "' She 
said, "How did he get it? He said he was broke." He said, "That's a profes- 


| sional panhandler." She said, ''You are a professional panhandler. " She said 
> 60 she wouldn't have to get any money because I got some wine and food. 
= Nobody didn't eat a thing -- a bite or two. | 


Q. Was the stuff hot or cold? A. Cold. | 
Q. Right out of the can? A. Right out of the can. 
So we tried to eat a few bites and couldn't and Jack, usually, when he 
would take a few big slugs out of the fifth, he goes to sleep. So he goes to 
sleep. | 
+4 Q. What time was that? A. About 5:30 in the afternoon, 
Q. What happened after that? A. He goes to sleep and Shirley and I 
go in the next room in Mr. Seaton's room, and her and I was laying on the bed 
and Jack roused later on and came in and he snatched my shirt here and tore 
it and slapped me in the side of the head and asked me what did I think I could 
: do, love both women just for a little wine and some bread and stuff ? Allat 
the same time he slapped me. Iam trying to get behind the bed, away from 
him. He took my billfold and goes back in his own room. I take my time and 
n go back and he was laying on the bed looking through the billfold. There was 
nothing in it. I grabbed it out of his hand. I said, "All the money is here in 
61 my pocket." I walk over to the table, where we keep the wine on the 
table. I walked over to this table and began to take a drink of wine myself 
P and this Shirley hollered, "Look out, Wing." 
, Q. Where had she been until then? A. She was in the a room but 
™ she followed me in the room where Jack was. She hollered, "Look out, Wing." 
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.I turned and he had one of those rolled-up window shades, coming at me. I 
threw up my arm and he struck me in the side. 

Q. You threw up your leftarm? A. Yes, sir. He struck me two or 
three times and I hit him over the head with the bottle. 

Q. Why didn’t you run away before that? A. Why didn't I? 

THE COURT: Why did you not run away? 

THE WITNESS: I couldn't, because the way this house is set the bed is on 
the side and the table is at the front part of the building and the bed is on one 
side and the wall is on the other side and there is little space between the wall 
and the bed, and it was on the second floor. I had to come by him to get out 
of the building. He kept coming at me and I hit him again with the bottle. 

I got room and run out and I run from there, back under the underpass 
on H Street, Northeast. That's my understanding what it was. 

BY MR. SMITH: 

Q. Were you trying to kill this man? A. No, sir. I was excited and 
afraid, myself, and wanted to get out of there. 

Q. What happened after that? 

THE COURT: After he ran away? 

MR. SMITH: Yes. 

THE WITNESS: I went under this underpass. I understand it was H 
Street. Just as I got under that underpass, I met another fellow and bought, 
on my own, a fifth and got started drinking. The last thing I remember I was 
staggering along the street in the night some time, and the officer arrested me, 
but I don't remember even when I got to the jail. 

BY MR. SMITH: 


Q. Do you remember having any conversation with the police officer 
who arrested you? A. No, sir. 

Q. Do you remember what you told him? A. I don't remember. 

Q. Do you have a criminal record? A. Yes, sir. 

Q. What does itadd upto? A. Assault and grand larceny. 

@. Anything else? A. No, sir. | 
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Q. Minor offenses? A. Yes, sir, minor offenses. 
Q. Are you telling the truth to us today? A. Yes, sir. 


* * x * * * *& * 


CROSS EXAMINATION 


BY MR. KERN: 
* * * *€ *£ & Kk * | 

Q. When you went in the room with Shirley, what was Hoagland doing? 
A. When I went in there he was asleep and drunk together. | 

Q. He had too much to drink? A. I couldn't say how much, but he 
was drinking a fifth while we were over to his ex-landlord's house. That was 
ten blocks over there. We started on the second fifth when we got back and 
there was three of us in on it. ! 

Q. When you came back to Hoagland's room, where was Hoagland 
after you left Shirley? Where was Hoagland? A. Ask that again. 

Q. On the afternoon of Monday, July 21, you testified you went into the 
room next to Hoagland's with Shirley. Is that right? A. Yes. That was about 
5:30 when I went in the room with Shirley. | 

Q. And you testified further Hoagland had been astaen | on the bed when 
you went into the next room. A. That's what we thought he was. 








Q. Where was Hoagland when you went next door? A. ‘He was on the 
bed, supposed to have been asleep. ! 

Q. Was he asleep or not? A. I couldn't say that — he come in 
right after we got in there. ! 

Q. But he had been drinking considerably before you went in the room 
next door? A. Sure, he had been drinking a good bit. : 

Q. When you came back out of the room, where you had been with 
Shirley, where was Hoagland? A. On the bed looking through my billfold. 

Q. At the time, how much was in the billfold? A. There wasn't one 
penny in the billfold. 

Q. That afternoon Hoagland had been with you all the time you were 
walking to Northeast and back again? A. Yes, sir. | 
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Q. And he had been with you when you bought the food at the grocery 
store? A. He was out front waiting. 

Q. Had he been with you when you bought the bottles of wine that you 
bought? A. Yes, sir. He was with me. 

Q. When you came back into Hoagland's room from Shirley's room, 
did you leave the door open behind you? A. Yes, sir, because there is not 
any keys any good on those doors, anyway. The night I spent there I pulled 
the dresser over. 

Q. The door was open when you went into Hoagiand's room? A. You 
mean the room I left out of? Both doors was open when I left out of that room. 

Q. On Tuesday morning, that is, the following morning after this 
event took place, did you have occasion to see the police officer who was here 
today and testified from that stand about an hour ago? A. I don't remember. 

Q. Are you the same Carson Thornton, who, on October 22, 1932, 
was convicted of attempted rape in Montgomery, Alabama? A. Speak that 
again. 

Q. Are you the same Carson Thornton, who, on October 22, 1932, 
in the City of Montgomery, Alabama, was convicted of attempted rape? A. 
I was convicted of attempted rape in Caloodiger, Alabama. 

Q. Are you the same Carson Thornton who, on April 3, 1936, in 


Mé@ryville, Georgia, was convicted of larceny? A. Yes. 


Q. Are you the same Carson Thornton, who, on November 9, 1936, 
was convicted in the City of Atlanta, Georgia, for larceny from person? A. 

I was. 

Q. Are you the same Carson Thornton who, on November 1, 1957, in 
the City of Birmingham, Alabama, was convicted of burglary and grand lar- 
ceny? A. I was. 

Q. Are you the same Carson Thornton, who, on August 28, 1950, in 
Chicago, Dlinois, was convicted of petit larceny? A. Petit larceny in Chicago? 
Q. That's right. A. I could have been, but I don't remember it. 

Q. Let me refresh your recollection. Do you remember being 
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sentenced on August 28, 1950 to 60 days in the House of Correction? A. I 


have been sent to that workhouse, but I don't remember especially that occasion. 


Q. Are you the same Carson Thornton who, on October 26, 1950, in 
Chicago, linois, was convicted of assault with a dangerous weapon? A. Yes. 
Q. Are you the same Carson Thornton who, on November 23, 1951, in 
Chicago, Illinois, was convicted of larceny? A. I don't remember that charge. 
You can read it off. Maybe I can remember. 
Q. Carson Thornton who was convicted of larceny on November 23, 
1951 and sentenced to 90 days. Does that refresh your recollection ? A. I 
don't remember. | 
Q. Ninety days in the House of Correction, Chicago, a A. I 
don't remember. 





MR. SMITH: I don't see the propriety of going into all of these misde- 
| 


THE COURT: I will let him do it. 

BY MR. KERN: ! 

Q. Are you the same Carson Thornton who, on April 30, (1952, was 
convicted in Chicago for assault with a dangerous weapon? A. I think so. 

Q. Are you the same Carson Thornton who, on October 16, 1957, in 
Akron, Ohio, was convicted of shop lifting? A. That's right. | 

Q. Where were you living in New York City at the time you came to 
Washington? A. I was living, to the best of my memory, at the White House 
Hotel in the Bowery. I don't know the address. 

Q. White House Hotel? A. Yes, sir. 

Q. How long did you stay there? A. One week. | 

MR. KERN: No further questions. | 

MR. SMITH: No further questions. | 7 

THE COURT: You may step down. : 
(Thereupon, the witness left the witness 


meanors of this man's history. | 
| 


stand and resumed his seat at the counsel 


table. ) 
THE COURT: Is that your case? 


| 
| 
| 
| 
| 
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MR. SMITH: Yes, sir. 

THE COURT: Is there any rebuttal? 

MR. KERN: No, Your Honor. 

THE COURT: Very well. You may make your closing arguments. 

MR. SMITH: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(Thereupon, counsel approached the bench and conferred with the Court 
as follows:) 

MR. SMITH: At this time I renew my motion for judgment of acquittal 
which I made at the conclusion of the Government's case, which I submit, 
on the basis of all the evidence, that the Government has failed to establish 
a prima facie case in accordance with its burden of proof in a criminal prose- 
cution, the case against the defendant resting upon a skid row habitue who is 
worthless and upon the garbled recollection of oral statements by a police 

officer. I submit that in this texture of the case the matter is one of law, 
justifying a judgment of acquittal. 

THE COURT: Denied. Have any special prayers you want? 

MR. SMITH: I would ask for a prayer for simple assault. 

THE COURT: Have you any objection to that? Of course, all the evi- 
dence doesn't show simple assault but I suppose, due to the circumstances, the 
jury is justified to have it. Have we a simple assault instruction here? 

THE DEPUTY CLERK: In the office. 

‘THE COURT: Bring it out. I will give it. You haven't any objection? 

MR. KERN: No. 

*- *« * *©* &© &© & * 
INSTRUCTIONS TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, this has been a short 
case. The evidence and the arguments of counsel must be fresh in your minds. 
It now becomes your duty to determine whether or not the defendant is guilty 
of the offense with which he is charged. Before discussing that charge I shall 
first summarize for you, as we do in all criminal cases, the general principles 
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of law which must govern you and guide you in determining the issues in this 
case. | 

It is the duty and the function of the jury to determine the! issues of fact. 
It is the duty of the Court to instruct you as to the principles and rules of 
law governing the case. You are bound and obligated to follow the Court's 
instructions as to the law and to take the law from the Court. | 

On the other hand, ladies and gentlemen of the jury, you are the sole 
judges of the facts and you must determine the facts for yourselves solely 
upon the evidence presented at the trial. The fact that a defendant is charged 
with a crime and has been indicted is not to be taken as an indication of his 
guilt. The sole purpose of an indictment is to bring a defendant before the 

Court and is merely the machinery and procedure provided by law for 
placing a defendant on trial. Every defendant in a criminal case is presumed 
to be innocent. That presumption attaches to him throughout the trial. The 





burden of proof is upon the government to prove the defendant guilty beyond 
a reasonable doubt. Unless the government sustains that burden and proves 
beyond a reasonable doubt that the defendant has committed every element of 
the offense with which he is charged, the jury must find him not guilty. 

As I said a moment ago, the burden is on the government to prove the 
defendant guilty beyond a reasonable doubt. Proof beyond a reasonable doubt 
does not mean proof beyond any doubt whatsoever. It means proof to a moral 
certainty, and not necessarily proof to an absolute or mathematical certainty. 

By a reasonable doubt, as itsname implies, is meant a doubt based on 
reason; a doubt for which you can give a reason to yourselves and not just any 
whimsical speculation or any capricious conjecture. ! 

Proof beyond a reasonable doubt simply means that if, after an impartial 
comparison and consideration of all the evidence, you can say to yourself that 

you are not satisfied with the defendant's guilt, then you have a reason- 
able doubt. On the other hand, if, after such impartial comparison and 
consideration of all the evidence you can truthfully and candidly say to yourself 
that you have an abiding conviction of the defendant's guilt, such as you would 
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be willing to act upon in the more weighty and important matters relating 
to your own affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is proof which will 
result in an abiding conviction of the defendant's guilt on your part; that a 
conviction that you would be willing to act upon in the more weighty and 
important matters relating to your affairs. 

In determining whether the government has established the charge 
against the defendant beyond a reasonable doubt, you will consider and 
weigh the testimony of all the witnesses who have testified before you, all 
the circumstances on which testimony has been introduced. 

You are the sole judges of the credibility of witnesses. In other words, 
you and you alone are to determine whether to believe any witness and the 
extent to which any witness should be credited. And in reaching a conclu- 
sion as to the credibility of any witness and in weighing the testimony of 
any witness on the witness stand, the witness’ manner of testifying, whether 

the witness impresses you as a truth-telling individual, whether the 


witness impresses you as having an accurate memory and recollection, and 


whether the witness has any interest in the outcome of this case -- all of 
these matters, as well as any other factors that appear to you as having a 
bearing on the matter you may consider and weigh in determining what 
witnesses to believe and the extent to which you credit them. 

If you find that any witness has wilfully testified falsely as to any 
material fact concerning which he could not possibly have been mistaken, 
then you are at liberty, if you deem it wise to do so, to disregard the entire 
testimony of such witness or any part of his testimony. 

You are further instructed that while the law makes a defendant a com- 
petent witness in this case, yet you have the right to take into consideration 
his situation and interest in the result of your verdict and all the circum- 
stances which surround him, and give to his testimony such weight as it is 
fairly entitled to. 

The arguments of lawyers in this case are entitled to your careful 
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consideration so far as you find them logical and reasonable. You are to 
| 
remember, however, that the lawyers are advocates of their respective 





sides and what they say does not constitute evidence. ! 

You should not let sympathy or prejudice enter into your deliberations 

or enter into your verdict. Bear in mind that you are a fact-finding 
body. You are the sole judges of the facts. Impartiality is pues of 
you, just as it is expected of me. : 

Every defendant is entitled to a fair and impartial trial, “uninfluenced 
by passion or prejudice or any other emotion. ! 

Evidence of a defendant's previous conviction of a felony or conviction 
of a felony is to be considered by you only insofar as it affects the credi- 
bility of the defendant as a witness and must not be considered as evidence 
of guilt of the offense for which he is on trial. | 

We now come to the law as it applies to this particular case here. 

The defendant is charged by the Grand Jury as follows: | | 

"On or about July 21, 1958, within the District of Columbia, Carson 
Thornton made an assault on William B. Hoagland with a dangerous wea- 
pon, that is, a bottle." | 

The defendant is charged with the offense of assault with a dangerous 
weapon. | 
I shall now instruct you with reference to that charge. ‘Title 22, 





paragraph 502 of the Code of the District of Columbia prenipes, and I 
quote the pertinent portion thereof: 
"Every person convicted of an assault with a eee weapon shall 
be punished as provided by statue." i 
An assault is defined by law as an unlawful attempt or effort with force 
and violence to do injury to the person of another, coupled with the present 
apparent possibility of carrying out such attempt. ! 
When an assault is carried out with a dangerous weapon then the crime 
is called assault with a dangerous weapon. And that is the offense with 
which the defendant is charged. | 








| 
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A dangerous weapon may be any object that is likely to produce death 
or great bodily harm. 

If you find the defendant committed an assault upon the complaining 
witness by striking him with a bottle, the bottle itself would come within 
the definition of the statute of an assault with a dangerous weapon. 

A dangerous weapon may be any object which is likely to produce death 
or great bodily injury. 

There is also a lesser crime known as simple assault. If you find, as 
a matter of fact, that the defendant did commit an assault but that such an 
assault was not carried out with a dangerous weapon or with a specific intent, 
then, bearing in mind the definition of assault I have given you, you may find 
him guilty of simple assault. 

The defendant in this case asserts self-defense. In that connection 
you are instructed that if you find that the defendant was assaulted by the 
complaining witness and if you find that the assault was sufficiently serious 
and grave, then the question arises whether the defendant acted in self-defense. 

Of course, if the defendant acted in self-defense your verdict should 
be not guilty because the law recognizes self-defense as valid. 

Self-defense is the law of necessity. Every human being has the right 
to defend himself against death or serious bodily harm. Self-preservation 
is the first law of nature. 

In order to justify the use of a bottle, a dangerous weapon, in self- 
defense it must appear that the defendant was so circumscribed or so 
situated that he honestly believed and that he had reasonable grounds for 
such belief, that he could not save himself from serious bodily harm except 
by using such dangerous weapon. 

Self-defense from a danger means self-defense from a present danger 
of imminently grave injury to the person which might maim him or which 
would be permanent in character or which might produce death. 

In order to be justified in defending himself by the use of force it must 
appear that the defendant honestly believed and that he had good reason to 
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believe that he was in imminent peril of his life or of great bodily harm. 
And even in self-defense a person may not use any sees force than is 
necessary to defend himself. 

He may resort to the use of force for self-defense only if he is in im- 
minent peril of his life or in danger of great bodily harm. — 

A person claiming the right of self-defense is not required to retreat 
if he is in a place where he has a right to be, unless by doing so an affray 
could be avoided. | 

If he is honestly and reasonably in fear of death or great bodily harm 
he may stand his ground to the extent of taking his assailant's life if neces- 
sary. i 

The Court has read and explained to you the offenses of ‘which the 
defendant is charged. The indictment consists of one count. | It is your duty 
to consider all the evidence and then return your verdict which will be 
either guilty or not guilty. | 

You may also find him guilty of simple assault if you find him not guilty 
of the crime alleged in the indictment. | 

Will you approach the bench, gentlemen? 

(Thereupon, counsel approached the bench and conferred with the 
Court as follows:) 

THE COURT: Is there anything I could have added? 

MR. SMITH: Satisfied. ! 

MR. KEARN: Satisfied. | 

THE COURT: Very well. 


* * *&* * &* *€ K€ 
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97 (Thereafter, the jury returned to the court room and the ‘ieee 
occurred:) 
THE DEPUTY CLERK: You are the foreman? | 
THE FOREMAN: Yes, sir. | 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 2 
verdict ? | 
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THE FOREMAN: Yes. 

THE DEPUTY CLERK: What say you as to the defendant Carson 
Thornton? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says you 
find the defendant Carson Thornton guilty as charged, and that is your ver- 
dict, so say you each and all? 

THE JURY (In unison): Yes. 

THE COURT: Very well. 

MR. SMITH: May the jury be polled? 

THE COURT: Yes. 

THE DEPUTY CLERK: State your individual verdict as to the defen- 
dant when your name is called. 

x * &* * * & * * 

THE DEPUTY CLERK: Is there anybody whose name I did not call? 

The jury has been polled, Your Honor. 

MR. SMITH: If Your Honor please, on the hesitation of the juror, I 
wonder if there is any confusion between the two possible returns that 


might have been made on assault with a dangerous weapon and simple 
assault ? 


THE COURT: Each one gave an individual verdict of guilty of the 
crime charged, and the hesitancy on the part of this juror means nothing 
to me. 

A JUROR: Your Honor, I stutter. 


THE COURT: He stutters. 
*x * x * * * * * 


[Filed October 24, 1958] 


_ UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES : Criminal No. 845-58 
hans . Charge Assault with erous 
CARSON THORNTON 2 Weapon _ 
Defendant 





[Filed November 24, 1958] 
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On this 24 day of October, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney Frank Smith, Esquire; 
whereupon the jurors of the regular Petit Jury panel serving in Criminal 
Court No. 2, 5 and civil jurors, being called, are sworn upon their voir 
dire; and thereupon comes a jury of good and lawful persons of the District 
of Columbia, to-wit: 


Louis W. Barcarola 7. Katie Engram ! 
2. Mary E. Biggs 8. Albert B. Greene 
3. Lauretta E. Bracy 9. Walter S. Hall | 
4. Virgie S. Brown 10. Bernard C. Headley 
5. Fred Craven 11. Herman Kraft : 
6. Judson C. Dale 12. James G. Malloy 


who are sworn to well and truly try the issue joined herein; ! whereupon, 
after hearing the testimony, the arguments of counsel, and the instructions 
of the Court, the jury retires to deliberate; thereupon, after returning 
into Court, the jury upon their oath say that the defendant is guilty as 
charged; whereupon, each and every juror is asked to state his individual 
verdict and each and every juror says the defendant is guilty as charged. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District Jail. 

By direction of 


Present: JOSEPH R. JACKSON 
Presiding Judge, 
United States Attorney Criminal Court # Five 
By John Kern HARRY M. HULL, Clerk 
Assistant United States Attorney 
Russell Walker By ! 
Official Reporter Deputy Clerk | 


On this 21st day of November, 1958 came the attorney for the govern- 


ment and the defendant appeared in person and by counsel, Frank Smith, 
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Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Assault With a Danger- 
ous Weapon as charged, and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of Three (3) years to Nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge 


Clerk 


{Filed December 1, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
P E UT PREPAYMENT 


ON APPEAL 
I, Carson Thornton, being first duly sworn according to law, depose 
and say that I am the in the above-entitled cause, and, in support of my 
application for leave to proceed in said cause without being required to 
prepay fees or costs, state as follows: | 
1 That Iam a citizen of the United States. 


2. That because of my poverty I am unable 
to pay the costs of said suit or action. 


That I am unable to give security for the same. 


That I believe I am entitled to the redress I 
seek in said suit or action. 


That the nature of my cause of action is 
briefly stated as follows: 
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“~ Appeal from conviction of Assault with a Dangerous Weapon. 


/s/ Carson Thornton | 
SUBSCRIBED AND SWORN to before me this 26th day of Nov. 1958. 


" /s/ J. E. Ottes 
Notary Public, D. C. 
Let the applicant proceed on appeal without 





> prepayment of costs. 


| /s/ Joseph R. Jackson 
¢ Judge 
[Filed December 1, 1958] 
NOTICE OF APPEAL | 
4. Name and address of appellant 
Carson Thornton, D. C. Jail 
Name and address of appellant's attorney 
No attorney at present for appeal 
Offense Assault with a dangerous weapon 
Concise statement of judgment or order, giving date, and any sentence 
Jury trial, October 24, 1958 -- judgment of sentence, November 21, 1958- 
three to nine years. i 


Name of institution where now confined, if not on bail 
D. C. Jail | 
I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the aboye stated judg- 


ment. 


/s/ Carson Thornton | 
Appellant | 


Date November 25, 1958 Attorney for Appellant 





[Filed December 19, 1958] ! 
On this 19th day of December, 1958, came the attorney | of the United 
| States and the defendant in proper person and by counsel, Frank Smith, 


i 


! 


i 
| 
| 
| 
i 
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Esquire; whereupon, the motion of the defendant for reduction of sentence, si 
coming on to be heard, after arguments of counsel, is by the Court denied. 
The defendant is remanded to the District Jail. 


By direction of 
Present: JOSEPH R. JACKSON * 
. Presi Judge 
United States Attorney Baaeniaes | Court # Five 
By Lewis Carroll 
Assistant United States Attorney HARRY M. HULL, Clerk . 
Russell Walker BY pe 


Official Reporter 
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